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after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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Status 

1 )M Responsive to comniunicatlon(s) filed on 03 March 2004 . 
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DETAILED ACTION 

In view of the Supplemental Appeal Brief filed on 3-3-04, PROSECUTION IS 
HEREBY REOPENED. The rejection is set forth below. 

To avoid abandonment of the application, appellant must exercise one of the 
following two options: 

(1 ) file a reply under 37 CFR 1 . 1 1 1 (if this Office action is non-final) or a reply 
under 37 CFR 1 . 1 1 3 (if this Office action is final); or, 

(2) initiate a new appeal by filing a notice of appeal under 37 CFR 41 .31 followed 
by an appeal brief under 37 CFR 41 .37. The previously paid notice of appeal fee and 
appeal brief fee can be applied to the new appeal. If, however, the appeal fees set forth 
in 37 CFR 41 .20 have been increased since they were previously paid, then appellant 
must pay the difference between the increased fees and the amount previously paid. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which fonns the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-4, 8-11, 13-18, 20 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Product Alert (v. 328, n. 1 1) in view of Peroutka (US 2002/0122815 

A1). 

Product Alert discusses the product "Cinagro Energy Plus Healthy Whole Body 
Tonic" that contains juices, green tea, several B vitamins and agave nectar. Green tea 
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contains flavonals and bracers such as caffeine and cachecan. Claims 1-3, and 6, 9 
differ from the reference in the particular Glycemic Index (Gl) and in the particular 
amount of fructose in the composition. It is known that juices contain various sugars 
such as fructose and sucrose. Peroutka discloses that it is known to administer low 
Glucose Index (Gl foods) such as fructose (page 4, para. 0048, lines 1-13). The 
reference discloses that a functional food product can have a low Gl of less than 50 
preferably less than 30 (page 5, col. 1 , lines 1-6). Therefore, if one wanted to produce 
a composition with a glycemic index of 55 or less , it would have been obvious to use 
the teaching of Peroutka which disclose that fnjctose slows the digestion of 
carbohydrates. It would have been obvious to use juices containing fmctose In amounts 
which would produce a low Gl as shown by Peroutka and to make a product having a 
Gl of less than 55 in the composition of Product Alert. 

Claim 4 further requires at least 50% of water in the composition. Generally 
beverages contain at least 50% water or else they would be a concentrate. Nothing is 
seen that the composition of Product Alert does not contain the claimed amount of 
water since it is a beverage and not a concentrate. Therefore, it would have been 
obvious to make a beverage composition with at least 50% water. 

Claim 8 further requires particular amounts of flavanols and bracers in the 
composition and claim 1 1 particular amounts of B6. The discovery of an optimum value 
of a result effective variable is ordinarily within the skill of the art. In re Boesch. 617 
F.2d 272, 276, 205 USPQ 215, 219 (CCPA 1980). In developing a beverage product, 
properties such as nutrition and ingredients to allow for alertness are important. It 
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appears that the precise ingredients as well as their proportions affect the nutrition and 
degree of alertness allowed of the product, and thus are result effective variables which 
one of ordinary skill in the art would routinely optimize. Therefore, it would have been 
obvious to optimize the amounts of flavanols and bracers to give characteristics such 
as nutrition and alertness to the composition. 

Nothing new is seen in the use of soluble fiber as in claim 10, which is found in 
the juices of the reference to Product Alert. Complex carbohydrates are an obvious 
addition to a beverage. Attention is invited to In re Levin, 84 USPQ 232 and the cases 
cited therein, which are considered in point in the fact situation of the instant case, 
and wherein the Court stated on page 234 as follows: 

This court has taken the position that new recipes or formulas for cooking 
food which involve the addition or elimination of common ingredients, or for treating 
them in ways which differ from the former practice, do not amount to invention, merely 
because it is not disclosed that, in the constantly developing art of preparing food, no 
one else ever did the particular thing upon which the applicant asserts his right to a 
patent. In all such cases, there is nothing patentable unless the applicant by a proper 
showing further establishes a coaction or cooperative relationship between the selected 
ingredients which produces a new, unexpected, and useful function. In re Benjamin D. 
White, 17 C.C.P.A (Patents) 956. 39 F.2d 974, 5 USPQ 267; In re Mason et al., 33 
C.C.P.A. (Patents) 1 144, 156 F.2d 189, 70 USPQ 221 . 

Claim 13 further requires various amounts of ingredients and a Gl of less than 
about 35. Peroutka discloses a Gl of less than 30 as above. In re Thorpe, supra again 
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applies. Therefore, it would have been obvious to mal<e a product containing particular 
amounts of ingredients using a low Gl index. 

The limitations of claims 14 -17 have been disclosed above and are obvious for 
those reasons. 

Claim 18 is to a kit containing the claimed composition. However, beverages are 
known as claimed whatever type of packaging they are housed in. Carriers for bottles 
are well known as in 6 packs. Since nothing more than a kit is claimed and the 
beverage, it is seen that it would have been obvious to bottle the above composition 
and put it in a box to make a kit. 

Claim 20 further requires administering the claimed composition to a mammal in 
order to enhance the perceived energy of the mammal. However, the claimed 
ingredients have been shown in combination. Caffeine, which is known to be contained 
in the composition, is known for its stimulating effects. Nothing has been shown that the 
claimed composition contains any more stimulating effects than the products of the 
combined references. Therefore, it would have been obvious to use the composition as 
disclosed by the combined references for its stimulating effects. 

Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over the above 
combined references as applied to the above claims and further in view of XP- 
002208458 -(Jakarta ginger, applicant's reference) 

Claim 5 further requires the use of 2% total free sugars, which can be glucose, 
sucrose and maltose. Jakarta Ginger discloses a ginger and green tea that contains 
less than 2% sugars (product page). Sugars are generally considered to be sucrose 
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unless otherwise stated. Therefore, it would have been obvious to make a product 



combined references. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Helen F. Pratt whose telephone number Is 571 -272- • 
1404. The examiner can normally be reached on Monday to Friday from 9:30 to 6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Milton Cano, can be reached on 571-272-1398. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the ^ 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. . 
For more information about the PAIR system, see http://pair-dlrect.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

A Supervisory Patent Examiner (SPE) has approved of reopening prosecution by 
signing below: 



containing less than 2% sugars as shown by Jakarta ginger In the composition of the 
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